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VIA ECFS 
 
October 14, 2021 
 
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
45 L St., NE 
Washington, DC 20554 
 
Re:  Notice of Ex Parte Presentation 

CG Docket No. 02-278 
 

Key stakeholders in the electric utility,1 package delivery,2 financial services,3 consumer,4 
home security,5 and healthcare sectors of the U.S. economy have asked the Commission to 
reconsider the TCPA Exemptions Order6 and grant the Petition for Partial Reconsideration of 
ACA International (“ACA”), the Edison Electric Institute (“EEI”), the Cargo Airline Association 
(“CAA”), and the American Association of Healthcare Administrative Management (“AAHAM”).7  
As the Petition explains, the TCPA Exemptions Order weakened two longstanding exemptions 
from the Telephone Consumer Protection Act’s (“TCPA”) prior express consent requirements for 
informational prerecorded calls to residential landlines (the “Exemptions”).8   

 
1 Joint Reply Comments of California Utilities, CG Docket No. 02-278 (filed May 6, 2021); Reply 
Comments of the National Rural Electric Cooperative Association et al., CG Docket No. 02-278 (filed May 
6, 2021). 

2 Comments of FedEx Corporation, CG Docket No. 02-278 (filed Oct. 26, 2020) (“FedEx Comments”). 

3 Comments of the American Bankers Association et al., CG Docket No. 02-278 (filed Apr. 27, 2021). 

4 Comments of Sirius XM Radio, Inc., CG Docket No. 02-278 (filed Apr. 27, 2021) (“Sirius XM 
Comments”). 

5 Informal Comments of Alarm Industry Communications Committee, CG Docket No. 02-278 (filed Apr. 
27, 2021) (“AICC Comments”). 

6 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report and Order, 
35 FCC Rcd 15188 (2020) (“TCPA Exemptions Order”). 

7 Petition for Partial Reconsideration of ACA, EEI, CAA, and AAHAM, CG Docket No. 02-278 (filed Mar. 
29, 2021) (“Petition”); see also Reply of ACA, EEI, CAA, and AAHAM, CG Docket No. 02-278 (filed May 
7, 2021) (“Reply”); Letter from Mark W. Brennan and Arpan A. Sura, Counsel to Petitioners, to Marlene H. 
Dortch, Secretary, FCC, CG Docket No. 02-278 (filed June 28, 2021) (“Petitioners’ Ex Parte”). ACA, EEI, 
CAA, and AAHAM are referred to herein as the “Petitioners.”   

8 One exemption applies to prerecorded calls to landlines that are not telemarketing and lack a 
“commercial purpose.”  The other covers non-telemarketing prerecorded calls to landlines that 
nonetheless have a commercial purpose.   
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The Exemptions have been in place for nearly 30 years.  They allow consumers—
especially vulnerable, landline-dependent communities—to receive time-sensitive notifications 
affecting their health and safety.9  The Exemptions do not permit unconsented telemarketing 
calls.  And no party—in this, or any other, proceeding—has presented any evidence that the 
Exemptions as originally drafted pose any harm to consumers.  The record evidence instead 
shows that the Exemptions benefit consumers by allowing them to receive school opening 
updates, hospital follow-up calls, utility outage notifications, package delivery alerts, past-due 
and account reminders, civic and educational engagement tools, and other time-sensitive 
communications.   

Despite the Exemptions’ importance to consumers, the TCPA Exemptions Order 
departed from the record evidence and offered scant consumer-protection justification for 
weakening the Exemptions.  In particular:  
 

(i) The TCPA Exemptions Order inadvertently required “prior express written consent” 
for informational calls subject to the Exemptions—even though such a rule change 
was not supported by any commentator or expressly proposed in the NPRM;  
 

(ii) The TCPA Exemptions Order adopted a categorical limitation of three calls per 30 
days for calls subject to the Exemptions—despite no record-based evidence 
supporting that numerical frequency across the board, and substantial evidence that 
such a limit would harm consumers; and  
 

(iii) The TCPA Exemptions Order extended telemarketing opt-out requirements to 
informational calls under the Exemptions—notwithstanding the total absence of 
record evidence that might support this unprecedented new regulation of 
informational communications.     
 

For these reasons, the Petition asked the Commission to reconsider the demonstrable errors in 
the TCPA Exemptions Order.  The Petition also asked the Commission to clarify that its past 
guidance regarding “prior express consent,” including for example in the electric power context, 
applies equally for calls to wireless numbers and residential landlines. 
 

Consent Harmonization 
 
 NCLC’s most recent letter10 underscores the broad and deep consensus in support of 
the Petition.  Consistent with its past submissions,11 NCLC agrees with Petitioners that the 
TCPA Exemptions Order made an “apparent scrivener’s error” in adopting “regulations requiring 
written consent for prerecorded calls to residential lines.”12  That error, NCLC agreed along with 
virtually every commenter,13 should be corrected.   

 
9 See Petition at 12-17 (describing the types of healthcare, financial, package delivery, and utility 
communications that are made today pursuant to the Exemptions).   

10 See Letter from Margot Saunders, Senior Counsel, National Consumer Law Center, to Marlene H. 

Dortch, Secretary, FCC, CG Docket No. 02-278 (filed Sept. 7, 2021) (“NCLC Letter”). 

11 Comments of the National Consumer Law Center et al., CG Docket No. 02-278 (filed Apr. 27, 2021). 

12 NCLC Letter at 5. 

13 See Reply at nn.3, 5 (collecting citing references).   
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NCLC also supports the Petition’s request that the Commission confirm that “the 
interpretation of ‘prior express consent’ in the EEI Declaratory Ruling in the utilities context 
should apply equally to calls made to cell phones and residential landlines.”14  There was “little 
reason” to adopt different consent rules for landlines and wireless numbers, NCLC explained,15 
consistent with the Petition.16   

Given the unanimity among commenters on these two basic issues of consent 
harmonization, immediate action from the Commission is warranted.     

Message Frequency Limits 

 Even where NCLC appears to disagree with elements of the Petition, consensus 
nevertheless remains on core consumer protection points.  The calls subject to the Exemptions 
already have frequency limits in many cases, and numerous other consumer protections apply.  
Moreover, there is no record of abuse by legitimate callers that rely on the Exemptions for 
informational calls.  And the Petitioners agree with NCLC that exempted calls should allow for 
timely opt-out.17   
 

The Petition does not challenge those shared goals.  Rather, the Petition contends that 
the specific call frequency limit (three calls per 30 days) and the specific opt-out mechanisms 
(Do-Not-Call style compliance used for telemarketing calls) adopted in the TCPA Exemptions 
Order will harm consumers, are not grounded in record-based evidence, and defy logical 
explanation that would satisfy the Commission’s statutory obligations under the Administrative 
Procedure Act (“APA”).   
 
 Take, for example, the adopted frequency limit of three calls per 30 days.  As the 
Petition explains, this limit would effectively prevent consumers from receiving time-sensitive 
informational calls by requiring prior express consent in situations where consent is not feasible 
or practical.18  The limit would prevent healthcare, package delivery, financial services, and 
electric power consumers from receiving notifications about power outages, restoration efforts, 
account updates, service enhancements, school openings, missed packages, wellness 
checkups, and other non-telemarketing matters.19   
 

 
14 NCLC Letter at 5.   

15Id. 

16 Petition at 18-20; Reply at 10; Petitioners’ Ex Parte at 6-7.   

17 Petitioners’ Ex Parte at 6. 

18 See Petition at 14-15. 

19 See, e.g., Sirius XM Comments at 8 (highlighting the “arbitrariness of the three-call limit” and noting 
that the FCC did not discuss “how the limit would affect vastly disparate callers with different needs”).  
Furthermore, the three-call limit “will also harm small businesses and could reduce competition. Callers 
often use multiple vendors to place calls. But those callers—especially small businesses—cannot comply 
with the three-call limit unless they route their traffic through a single vendor to keep track of the number 
of calls placed. This will make it more difficult for small business service providers to stay afloat.”  Reply at 
5 n.18.   
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The record is replete with examples where companies must place more than three 
informational calls per month.20  These calls unequivocally benefit consumers by preventing 
important disruptions to electric service, healthcare, credit, and expected package deliveries.  
Most recently, EEI and the California Utilities provided a comprehensive list of safety and 
service-related communications that the three-call limit would jeopardize.21  Yet the Commission 
adopted a new numerical limit and reversed decades of precedent without any evidence to 
justify the number.  No party supported the blanket three-call limit in the rulemaking.22   

 
Artificially limiting the number of exempted calls without legal or evidentiary support is 

not just arbitrary and capricious under the APA; it is also bad public policy—and it harms 
consumers by preventing them from receiving calls they would reasonably want and expect 
(especially considering the continuing challenges of the COVID-19 pandemic).   Indeed, the 
FCC’s other exemptions support a higher limit.  The exemptions for healthcare and package 
delivery calls (among others) permit more than three calls per month.  These limits reasonably 
reflect consumer interests and benefits, and they ensure consumers continue to receive the 
calls they expect.  The TCPA Exemptions Order’s failure to explain why it chose a narrower limit 
for exempted calls makes the blanket limit legally vulnerable under the APA and the First 
Amendment.23   
 
 NCLC does not assert that the TCPA Exemptions Order undertook rigorous factfinding 
or exhibited local consistency on these points.  Rather, NCLC contends that the Commission’s 
call limit can be justified by “the unrelenting nature of unwanted robocalls to landlines: both 
telemarketing calls that are blatantly illegal, as well as the plethora of unwanted prerecorded 

 
20 See Petition at 12-17 (describing numerous healthcare, electric utility, package delivery, and account-
related examples at length); Reply at 5-6 (same); see also Petitioners’ Ex Parte at 4. 

21 See Letter from Aryeh Fishman, Associate General Counsel, EEI, to Marlene H. Dortch, Secretary, 
FCC, CG Docket No. 02-278, at 3 (filed Aug. 11, 2021) (listing notifications and updates about planned 
and unplanned service outages; payment reminders when payment is past due; disconnection warnings 
for past-due accounts; notifications that the companies will be doing safety inspections on equipment on 
the customer’s property; notifications that the companies will be doing maintenance or construction on 
equipment on the customer’s property; notifications that the companies will be doing tree trimming or 
removal on the customer’s property; rate change notifications; notifications that the customer’s usage is 
approaching high usage thresholds that will lead to increased rates and cost; confirmation of scheduled 
field visits to a customer’s residence(s) or business(es); Demand Response Program notifications to 
request the customer reduces usage on days where California faces capacity limitations; and notifications 
and reminders that personnel will be on the property and a reminder about securing dogs to ensure the 
safety of the meter reader, for customers where the companies physically read their electric or gas 
meter). 

22 See Reply at n.29. 

23 See, e.g., Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983) (holding 
that “an agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the 
change beyond that which may be required when an agency does not act in the first instance.”); Atchison, 
Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 808 (1973) (noting that an agency has 
a duty to “explain its departure from prior norms”).  For these reasons, NCLC’s suggestion that the 
Commission is legally required narrow the healthcare exemption, see NCLC Letter at 4, is not only wrong 
but exactly backwards.   
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non-telemarketing calls.”24  These calls, NCLC contends, have “precipitated residential landline 
customers to ‘cut the cord’ at remarkable rates.”25   
 

NCLC highlights some legitimate trends, but they have little to do with this Petition.  For 
example, the Exemptions do not extend to telemarketing calls, and granting the Petition would 
not allow more of such calls.  And the Commission’s STIR/SHAKEN proceedings are dealing 
with the legitimate problem of scam and illegal calls.  The transition from landline to wireless, 
while undeniable, is a complicated industry trend that has far more to do with mobile broadband 
and intermodal competition than it does the Commission’s TCPA rules.26  NCLC also does not 
provide credible data to support its assertions on calls subject to the Exemptions; rather it cites 
statistics that do not distinguish automated or prerecorded calls and regardless of whether such 
calls are exempted.  Generic information about robocall volumes from unverifiable sources, 
without more, cannot save the TCPA Exemptions Order’s three-call limit.27   
 

NCLC also argues that callers can obtain prior express consent or rely on the 
“emergency purposes” exception instead of depending on the Exemptions.28  Here again, 
Petitioners agree directionally with NCLC’s general sentiment.  Legitimate callers placing 
informational calls do typically obtain prior express consent in the normal course of business.  
And sufficient incentives already exist to secure consent to place more than the allowable 
number of exempt calls.  But the Exemptions are so critical today because they cover gap 
scenarios where attaining consent is not feasible or practical under the circumstances and 
where consumers would benefit from receiving the calls.   

 
As Petitioners have explained, callers often cannot rely on prior express consent in time-

sensitive situations where more than three messages per month must be sent.  For package 
delivery notifications, the Commission has recognized that it is not feasible to obtain the 
recipient’s consent because the package delivery company often has no preexisting relationship 
with the package recipient.29  And while the “emergency purposes” exception is important, it is 
highly fact-specific and does not necessarily cover all time-sensitive outreach.30  NCLC’s 
suggested approach would thus cause some harm to consumers by frustrating the delivery of 
important, time-sensitive calls when they are needed most.  And for many legitimate callers, 
NCLC’s purported solution is no solution at all.   
 

The Petitioners have also offered a concrete, administrable framework for determining 
call frequency limits on reconsideration.  Any such limit, the Petitioners have explained, should 
be guided by the following principles: (1) a landline is often used by multiple persons and 

 
24 NCLC Letter at 3. 

25 Id. 

26 See Reply at 6-7. 

27 The Petitioners have already explained why NCLC’s other arguments in support of the three-call limit 
are unavailing.  See Reply at 7-8.  Because NCLC does not raise those arguments in its most recent 
letter, the Petitioners do not address them here.   

28 See NCLC Letter at 4. 

29 Cargo Airline Association Petition for Expedited Declaratory Ruling, Rules and Regulations 
Implementing the Telephone Consumer Protection Act of 1991, Order, 29 FCC Rcd 3432, ¶ 4 (2014). 

30 AICC Comments at 5 (explaining that alarm companies’ messages impact public safety, even if they do 
not fall under the emergency purposes exemption). 
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accounts, which makes a “per line” limit unrealistic; (2) landline calls from the same caller can 
often involve materially different events and circumstances, which makes a three-limit aggregate 
cap “per caller” untenable; (3) counting missed calls against the Exemptions’ limits would 
frustrate consumers’ timely receipt of important informational calls; and (4) federal regulators 
outside the FCC may impose different call limitations, which makes it imperative for the 
Commission to preserve regulatory parity.   

 
In its latest letter, NCLC does not seem to react to these reasonable proposals but 

instead attacks calls from the healthcare institutions and account servicers.  As an initial matter, 
NCLC’s request to reconsider the healthcare exemption and narrow its call frequency limit is 
untimely and therefore procedurally barred.  But even on the merits, NCLC presents no 
evidence to back up its assertion that “three unconsented-to health care calls per week is 
unnecessary and unjustified.”31  Especially in the COVID era, it would surprise many consumers 
to learn that three healthcare calls per week is excessive.  The same is true for generalized 
grievances about “debt collection outreach.”  This type of outreach often includes working with 
consumers to help them understand options for how to pay for expenses, such as medical care, 
which may be eligible for insurance or charity care—benefits that often result for consumers 
when there is a two-way dialogue. Finally, NCLC observes that call limits under the Fair Debt 
Collections Practices Act (“FDCPA”) do not apply to first-party calls.  But that does not imply a 
gap in the TCPA’s coverage.  As the Petition makes clear, if a particular call is not already 
subject to another federal regulation, the TCPA’s default call frequency limit should continue to 
apply.32   

 
Opt-Out Rights 

 
The Petitioners agree with NCLC that “a uniform, universally recognized way for 

consumers to opt out” would be a “great benefit to consumers.”33  As NCLC has noted, the right 
to opt-out would support a more inclusive call frequency limit under the Exemptions.34   

 
That is why the Petitioners asked the Commission to confirm that the existing opt-out 

rules for informational prerecorded calls also apply to exempted calls.35  Existing rules require 
informational callers to identify the caller, provide a toll-free contact number, and allow the 
consumer to opt out.36  These requirements have been in place for years, and informational 

 
31 NCLC Letter at 4.   

32 First-party servicers are also generally subject to a number of other consumer financial protection 
regulations including, for example, unfair, deceptive or abusive acts and practices (“UDAAP”) standards, 
and are often subject to regulatory examinations that would not allow for abusive calling behavior outside 
the scope of the TCPA. 

33 NCLC Letter at 4. 

34 Id. (“Moreover, the extent to which the numerical limits for unwanted prerecorded calls may be too high 
is considerably ameliorated by the opportunity for called parties to opt out of all future calls.”). 

35 47 C.F.R. § 64.1200(b)(1)-(2); Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991 et al., Declaratory Ruling and Order, 30 FCC Rcd 7961, ¶¶ 55-70 (2015), rev’d in 
part, ACA Int’l v. FCC, 885 F.3d 687 (D.C. Cir. 2018). 

36 47 C.F.R. § 64.1200(b)(1)-(2). 
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callers are familiar with them, with some reporting minimal opt-out rates.37  The low frequency of 
opt outs illustrates that informational notifications are timely, welcome, and wanted.   

 
Neither the FCC nor any other party including NCLC have explained why existing opt-out 

rules for informational calls were inadequate—and indeed there are none.  Yet the TCPA 
Exemptions Order cast aside the record evidence and required complicated opt-out and 
recordkeeping mechanisms normally reserved for telemarketers under the Do-Not-Call rules.  
This unprecedented expansion of the telemarketing recordkeeping and opt-out rules to 
informational calls serves no distinct consumer protection purpose.  Calls under the Exemption 
are by definition informational—these calls cannot implicate the consumer and privacy harms 
that are thought to be associated with telemarketing practices.  Indeed, informational callers 
have no incentive to place any more informational calls than necessary.   

 
The new rules would also chill calls that consumers want and upon which they rely.  In 

addition to the consumer harms described in the Petition, informational callers will incur 
significant cost and effort to implement the new telemarketing requirements—e.g., interactive 
keypress opt-out, compliance training, recordkeeping, segregated do-not-call lists, opt-out 
recordings, and more.  
 

Conclusion 
 

Key stakeholders in this proceeding agree on the key principles for modifying the TCPA 

Exemptions Order:   

 

- Calls subject to the Exemptions should not require prior express written consent. 

- Calls subject to the Exemptions should have a reasonable frequency limit. 

- Calls subject to the Exemptions should provide a reasonable ability to opt-out. 

- The same rules for the provision of prior express consent should apply in the landline 

context as they do in the wireless context.   

 

Even where some parties disagree on some of the specifics, there is alignment that the 

TCPA Exemptions Order warrants substantial reconsideration in several areas to better protect 

 
37 As FedEx has explained, the opt-out rate for package delivery messages is “vanishingly small: FedEx 
receives an average of one opt-out request through customer service per week.  And of the 3.2 million 
messages sent per month, the opt-out via the text message channel (i.e., “STOP”) is only 0.004%.” See 
FedEx Comments at 3. 
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consumers.  Pursuant to Section 1.1206(b)(2) of the Commission’s rules, this letter is being filed 

electronically with your office.  Please contact me with any questions. 

 

 

Respectfully submitted, 

/s/ Mark W. Brennan  

Mark W. Brennan  
Arpan A. Sura  
Counsel to the Petitioners 
mark.brennan@hoganlovells.com 
D +1 202 637 6409 
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