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MEMORANDUM 

TO: ACA International  

FROM: Joshua Schnell, Cordatis LLP   

DATE: April 2, 2020   

RE: Overview of Small Business Relief Measures in the Coronavirus Aid, Relief, and 
Economic Security Act (CARES Act) 

Paycheck Protection Program (PPP) Loans under the CARES Act 
  
What is a PPP loan? 
The PPP authorizes $349 billion for “small businesses” to obtain U.S. Small Business 
Administration (SBA) guaranteed loans.  SBA will administer and regulate the PPP but loans 
will be issued by SBA approved banks and other financial institutions.   
  
Who is eligible to receive a PPP loan? 
With some exceptions, any company with fewer than 500 employees (including affiliates).  This 
size standard is less restrictive than SBA’s regular size standards.  For example, the regular 
standard for debt collection agencies under NAICS 561440 is annual revenue under $16.5 million.   
 
What are “affiliated” companies?  
In general, companies are affiliated when one controls or has the power to control another.  See 13 
C.F.R. § 121.103.  Affiliation considerations include majority shareholders, minority shareholders 
who can exert negative control, common management, identity of interest, economic dependency 
between firms, etc.  Determining affiliation can be tricky so consider legal assistance if unsure.  
 
Note that the PPP waives SBA’s affiliation rules for franchisees and companies receiving financial 
assistance from Small Business Investment Companies.  There are also special rules for hotels, 
restaurants, and other entities with a NAICS code starting with 72.   
 
What certifications must I make to get a PPP loan? 
You must make a good faith certification that (1) “the uncertainty of current economic conditions 
makes necessary the loan request to support ongoing operations,” (2) loan funds will go towards 
“allowable uses,” and (3) the applicant does not have another pending or approved PPP loan.  
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What are the “allowable uses” of a PPP loan? 
(1) Payroll costs, (2) mortgage interest, (3) rent, (4) utility payments, and (5) interest on any other  
debt obligations incurred before February 15, 2020.   
 
“Payroll costs” include salaries, wages and tips, paid leave, dismissal and separation allowances, 
health benefits and insurance premiums, retirement benefits, and state and local payroll taxes 
(likely does not include federal income tax withholding and FICA).  Payroll costs for individuals 
are capped at $100,000 per year but can be prorated during the covered period.  
  
What are the general terms for a PPP loan? 
The maximum loan amount is $10 million or 2.5x your average monthly payroll, whichever is less.  
Maximum interest rate is 4 percent, but the initial rate may be as low as .5 percent.  The maximum 
loan term is 10 years.  Lenders must defer payments on principal and interest for at least 6 months 
and up to 1 year.  The covered period for loans is February 15, 2020, to June 2020.  No required 
collateral, fees, or other upfront obligations.  The CARES Act also waivers the requirement that 
credit cannot be obtained elsewhere.  SBA regulations may change some of these terms.    
  
Will SBA forgive my PPP loan? 
SBA can forgive the amount expended during the 8-week period after origination on (i) payroll 
costs ($100K limit), (ii) rent, (iii) interest on a mortgage, and (iv) utility payments.  The amount 
forgiven may not exceed the loan principal.  Expect new regulations to provide more details and 
restrictions on loan forgiveness, especially regarding maintaining headcount, salaries, and wages.  
Current SBA guidance says at least 75 percent of the forgiven amount must have been used for 
payroll.  Lenders must make a decision on loan forgiveness within 60 days. 
 

*** “An eligible recipient shall be eligible for forgiveness of indebtedness on a 
covered loan in an amount equal to the sum of the following costs . . . .” *** 

 
What is the application process for a PPP loan? 
Still unclear.  Applications will be accepted by existing SBA 7(a) lenders and other TBD lenders.  
SBA has posted a sample application and lenders can begin processing loan applications on April 
3, 2020 but that date may slip.  You can currently apply for a regular 7(a) loan and then ask SBA 
to convert that loan into a PPP loan.  
 
What are the required application materials?  
Not clear yet, but likely to include tax returns and other information necessary to verify the number 
of employees on the payroll.   
 
Are there enough funds for everyone?  
Probably not, but Congress is already talking about additional relief legislation.  If interested, apply 
ASAP.  Also, although not binding, the “sense of the Senate” is that veteran-owned, minority-
owned, women-owned, new, and rural small businesses should have priority   
 
Key Takeaway 
You may want to at least consider an 8-week loan for payroll, rent, mortgage interest, and utilities 
because you may be able to convert that loan into a grant if you meet the requirements. 
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Economic Injury Disaster (EID) Loans and Loan Advances 

 
What is an EID loan? 
EID loans provide small businesses with working capital loans of up to $2 million.  In addition, 
small businesses can obtain a potentially forgivable EID loan advance of up to $10,000. 
 
Who is eligible to receive an EID Loan? 
Companies in a federally declared disaster area with fewer than 500 employees (including 
affiliates) or who are otherwise small under SBA’s size standards.  At this time, SBA’s position 
seems to be that this covers every state and territory.  Not entirely clear whether SBA will use 
existing rules to limit eligibility to those suffering “substantial economic injury,” e.g., inability to 
pay ordinary and necessary operating and other expenses.  See 13 C.F.R. § 123.300. 
 
What are the general terms for an EID loan? 
The maximum loan amount is $2 million, and the interest rate cannot exceed 4 percent.  EID loans 
over $25,000 are generally expected to be secured by personal or business assets but cannot be 
denied solely on the failure to provide collateral.  SBA can require a personal guarantee for loans 
over $200,000.  Creditworthiness can be determined based on credit scores and SBA does not have 
to review tax returns.  SBA will likely flesh out terms in new regulations.  
 
How does the $10,000 EID loan advance work? 
You can obtain a $10,000 advance prior to SBA’s eligibility determination.  The advance may be 
used for the following: (1) paid sick leave for employees unable to work due to COVID-19 and 
(2) payroll to retain employees during business disruptions, substantial slowdowns, or certain other 
purposes.  If used for these purposes, you don’t need to repay the advance even if your EID loan 
is denied.  The $10,000 advance will, however, reduce the amount that SBA will forgive under a 
PPP loan.  The CARES Act directs SBA to process advances within 3 days.       
 
What certifications must I make to get an EID Loan? 
Applicants must complete a self-certification that includes, among other things, questions about 
(1) employee numbers, (2) affiliates, (3) criminal conduct, (4) business activities, and (5) financial 
information.     
  
What are the “allowable uses” of an EID loan? 
In general, you can use an EID loan for ordinary and necessary operating expenses based on actual 
economic injury and financial needs.  For example, payroll and other obligations that cannot be 
met due to revenue losses.  Also consider increased costs due to supply chain issues, contract 
performance difficulties, stop-work orders, and force majeure contractual provisions.    
 
EID loans cannot be used to pay for (1) pre-disaster debt; (2) SBA and certain other federal loans; 
(3) civil or criminal fines or penalties; (4) physical damage; (5) dividends or other disbursements 
to owners, partners, officers, or stockholders, except for reasonable amounts directly related to 
their performance of services for the business; or (6) facilities or acquiring  fixed assets. 
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Will SBA forgive my EID loan? 
No, but the $10,000 loan advance can be converted into a grant.   
 
What is the application process? 
Applications can be submitted through this link on the SBA website until December 31, 2020. 
   
Key Takeaway 
The terms and conditions of a PPP loan are likely to more beneficial and less restrictive than an 
EID loan.  SBA’s position on duplication of benefits between PPP loans and EID loans is not yet 
clear, but don’t expect to be able to receive two different loans for the same purposes.   
 

Practical Considerations 
 

(1) We need to hear from SBA and IRS. 
 
(2) No guarantee that your loan will be forgiven, or the government won’t try to claw it back.  

• SBA and FEMA are still litigating “eligibility” determinations from Hurricane 
Katrina, which took place in 2005!  

• I recently sued FEMA for clawing back funds my hospital client received in 2008.   
 

(3) Be as accurate, diligent, and reasonable as possible.  
• Document in real time and consider updating (or creating) your compliance plan. 
• Without contemporaneous records, it may be difficult and costly if you are later 

required to prove that loan proceeds went to “allowable uses.” 
• When the crisis ends, the Offices of Inspector Generals will come calling because 

there’s $350 billion in play.   
• The CARES Act alone creates a Special Inspector General for Pandemic Recovery, 

an interagency Pandemic Response Accountability Committee, and a bipartisan 
Congressional Oversight Commission.  

• Don’t do anything you wouldn’t want to see in the newspaper. 
• If you find a mistake or inaccurate representation after the fact, it’s not the end of the 

world; consult legal counsel to determine the best way remedy the situation.  
• If past is prologue, the government will be looking for bad actors not the ones who 

did the best they could during an unprecedented pandemic and economic meltdown. 
 

(4) Beware the False Claims Act!  
• The FCA imposes liability on anyone who (a) knowingly presents a false or 

fraudulent claim to the government for payment or approval; or (b) knowingly makes, 
uses, or causes to be made or used, a false record or statement material to a false or 
fraudulent claim. 

• Treble damages, civil penalties, and criminal penalties.   
• Whistleblowers. 
• Suspension and debarment.   

 
(5) The Freedom of Information Act 


