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Comparing ACA’s Comments Advocating for to 
Changes, to Changes Made in the Final Rule Part Two

Model Validation Notice

What the Rule Says What ACA’s Comments Said 
The final rule provides in Section 1006.34(d)(1) a safe 
harbor for debt collectors who use the Model Form 
B-1, which contains “validation information” required 
by Section 1006.34(c) and optional disclosures. 
permitted by Section 1006.34(d)(3). Those who 
use the model validation notice or a “substantially 
similar form,” as permitted by Section 1006.34(d)
(2)(B)(iii) in the rule will fall within the protections 
of this safe harbor. The Bureau notes that it made 
significant revisions to, among other things, provide 
that debt collectors may obtain a safe harbor for 
compliance with the validation information disclosure 
requirements by using either the model validation 
notice, specified variations of the model notice, or a 
substantially similar form.

  

The Bureau notes that it agrees debt collectors who 
use the model validation notice should have a safe 
harbor for compliance with FDCPA Section 809(b)’s 
overshadowing prohibition.  

“Rule 1006.34 seeks to rationalize the policy behind 
the overshadowing doctrine and clarify significant 
ambiguities in the FDCPA by providing a single 
model form and a safe harbor. But some form 
language can be better, and the form ought to allow 
flexibility for modifications necessitated by state law 
or other legal requirements.” 

“ACA welcomes all clarity, safe harbors that allow 
collectors to use plain language, and interpretations 
where ambiguity has created differences between 
courts and circuits.”

“ACA applauds the Bureau for recognizing that a 
single national standard is necessary to resolve the 
many inconsistent holdings across federal district and 
circuit courts regarding the contents and emphasis of 
disclosures on the g notice.”

The final rule clarifies that the Bureau has “modified 
the model-form-safe-harbor framework . . . to 
afford debt collectors more flexibility to customize 
validation information to accommodate their business 
practices and the types of debts they collect.” 

“Rule 1006.34 seeks to rationalize the policy behind 
the overshadowing doctrine and clarify significant 
ambiguities in the FDCPA by providing a single 
model form and a safe harbor. But some form 
language can be better, and the form ought to allow 
flexibility for modifications necessitated by state law 
or other legal requirements.”
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The CFPB provided an example of a “substantially 
similar” form that would fall within the safe harbor. 
It stated that modifications to remove language 
that could suggest liability for the debt where that 
language does not apply; relocating the “consumer-
response information” required by Section 
1006.34(c)(4) to facilitate mailing; adding barcodes 
or QR codes,  if the inclusion of such items does not 
violate Section 1006.38(b); adding the date the form 
was generated; and embedding hyperlinks, if the 
form is to be delivered electronically. See Comment 
34(d)(2)(iii).

“Oftentimes unnecessary litigation results from 
strict and technical interpretations of various FDCPA 
provisions. For example, the FDCPA prohibits 
a collection firm from ‘[u]sing any language or 
symbol, other than the debt collector’s address, 
on any envelope when communicating with a 
consumer by use of the mail or by telegram, except 
that a debt collector may use his business name if 
such name does not indicate that he is in the debt 
collection business.’ 15 U.S.C. § 1692f(8). A strict 
interpretation of this language would prohibit the 
“debtor’s address, postage, or other postal marks 
such as ‘overnight mail’ from being placed on the 
outside of an envelope.” McShann v. Northland Grp., 
Inc., Case No. 15-00314-CV-W-GAF, 2015 WL 
8097650, at *2 (W.D. Mo. Dec. 1, 2015). 

“As courts have noted, such construction would 
‘yield absurd or unjust results.’ Anenkova v. Van 
Ru Credit Corp., 201 F.Supp.3d 631, 635-36 (E.D. 
Pa. 2016). Accordingly, courts have held—although 
not always consistently—that the FDCPA does not 
proscribe benign language from being visible on 
an envelope so long as that information does not 
reveal that the person is a debtor. Therefore, ACA 
recommends that the Bureau define ‘language or 
symbol’ to exclude bar or QR codes, postal markings, 
addresses, and other elements to aid for efficient use 
of the mails.”

“Further, by adding new data fields, the Bureau is 
increasing the recurring cost to collectors of error 
correction and onboarding. Continued changes after 
the one-time fees will cost an estimated $1,460 
per creditor. This cost will be incurred because 
each client/creditor will use different itemization 
dates, descriptions, and letter templates. Collectors 
can expect to spend additional programming 
time for every new client, estimated at 20 hours 
of programming time and two hours of system 
administration time for a total of $1,460. Multiplied 
by each issuing creditor, the total on-going cost of 
the new rule is over $6.5 billion.”

“There simply is no way to identify an itemization 
date or itemized amounts, absent arbitrary 
allocations. Practically, it does not seem like much 
of a problem, but with the plaintiff’s bar waiting 
to use this new regulation as a profit center, such 
dichotomy between the Bureau’s proposal and 
the industry’s practices could result in incessant 
litigation and unwarranted expenses. Consumer-
specific information on g notices are populated by 
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mail merge, usually derived from spreadsheets of 
information about the debt. It is a relatively simple 
task to add five days from a letter’s print date and 
another 30 to calculate the end of the validation 
period. The Bureau should specify whether a 
validation period end-date on weekend or holiday 
when the collection agency is closed should be 
adjusted to the next business day. The Bureau should 
also specify that it is not a violation to provide a 
longer time than 35 days—in the event a collector 
prefers to be especially cautious.”

“Some of the content on the model form is 
positioned incorrectly to accommodate a tri-fold 
letter and glassine windows in envelopes. Below 
are various specifications of standard #10 window 
envelopes. As presently designed, none of these 
standard envelopes will work with the model form.”

“The cost to migrate to a letter that does not conform 
to standard folds and window locations will prevent 
many small businesses from using the model form.”

“Note also that if the coupon or tear-off is more than 
3-1/2 to 3 3/4 inches wide, the standard glassine 
window return envelope would not be usable and 
either a custom printed or configured glassine 
envelope would be needed.”
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The Bureau adopted an official interpretation—
comment 34 (c)(2)(ix-1) —that clarifies “the current 
amount of the debt is the amount of the debt as of the 
date that the validation information is provided.” This 
is helpful to ACA members because they can satisfy 
the requirement in Section 1006.34(c)(2)(ix) without 
providing a dynamic balance or increasing interest or 
fee disclosure.

“The section-by-section analysis for section 
1006.34(c) correctly notes that the phrase ‘the amount 
of the debt’ is ambiguous; it does not specify which 
debt amount is being referred to, even though the debt 
amount may change over time. Courts differ in how 
interest accrual is supposed to be disclosed. For the 
suggested balance due on the account language, ACA 
suggests that a dynamic balance disclosure should 
be added when the account balance is dynamic, not 
static.” 

The Bureau did not adopt mandatory Spanish-
language disclosures. The rule did note that 
consumers with limited English proficiency  may 
benefit from receiving translated validation notices, 
and therefore finalized Section 1006.34(e) to clarify 
how debt collectors may provide such notices if they 
choose. However, there are no new requirements in 
this area.

“ACA’s comments to the ANPR stated that, ‘debt 
collectors may choose, based on their clients, 
demographics, and areas of operation, to provide 
notices in Spanish, upon notice or request.’ The 
practice of providing validation notices in languages 
other than English, however, remains very rare. 
Noting, ‘It would be reasonable for subsequent 
communications to proceed in the language of the 
underlying contract, service agreement or transaction. 
To require translation for circumstances in which the 
consumer engaged in an underlying transaction by 
means of the English language, however, would result 
in significant cost to debt collectors, many of which 
are small businesses.’”  

Given communication practices in the debt collection 
industry and consumer preferences, the Bureau 
determines that formatting the model validation notice 
consumer-response information section as a tear-off 
so that a consumer can return that portion of the form 
by mail if the consumer so chooses will benefit both 
debt collectors and consumers.  

Thus, if debt collectors opt not to format the 
consumer-response information section as a tear-off, 
the Section 1006.34(d)(2) safe harbor will not apply 
to their validation notices.

“In its current form, the check box is problematic. 
The options “This is not my debt” and “The amount 
is wrong” are not useful because the only appropriate 
response for the collector is to send validation 
information. We suggest combining these.”

“By far, the most common reason for a valid dispute 
is that the debt was paid in full to someone else. This 
should be the first option. This option should also 
request the recipient of the payment and the date, 
which will allow the collection agency to expediently 
research the dispute. While not necessary to resolve 
the issue, consumers should be encouraged to attach 
proof of payment in order to hasten the process and 
prevent additional contacts.” 
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Out-of-Statute Debt

What the Rule Says What ACA’s Comments Said 
In the February 2020 proposal, the Bureau proposed 
to require a debt collector collecting a debt that 
the debt collector knows or should know is a time-
barred debt to provide time-barred debt disclosures 
and, if applicable, revival disclosures (proposed 
Section 1006.26(c)(1) and (2)) The Bureau proposed 
to require these disclosures in the debt collector’s 
initial communication with the consumer, on any 
validation notice, and in certain situations if the debt 
became time barred during collections. In response 
to comments it received, the bureau is finalizing the 
rule with two principal changes on out-of-statute debt. 
First, the bureau is not adopting the proposed knows-
or-should-know standard; instead, a debt collector 
may violate the law with strict liability even if the 
debt collector neither knew nor should have known 
that a debt was out-of-statute. The CFPB noted that 
industry commenters stated that most debt collectors 
lack the legal training to determine whether a debt is 
out-of-statute or the circumstances in which it can be 
revived. To comply with the disclosure requirements, 
these commenters asserted that debt collectors 
would need to engage an attorney or otherwise incur 
substantial costs. Industry commenters particularly 
objected to imposing these costs on debt collectors 
who never sue to collect debts or never sue to collect 
revived debts. Industry commenters also raised 
concerns about being required to respond to legal 
questions from consumers because of providing the 
disclosures.

  

“If the Bureau nonetheless decides to establish new 
requirements for out-of-statute debt (OOSD), ACA 
provides the following comments including concerns 
and suggestions for modification of the SNPRM 
to minimize the risk of negative consequences for 
consumers and collectors.” 

“ACA appreciates the Bureau’s consideration of 
a knowledge requirement, as opposed to the type 
of strict liability standard more appropriate for 
criminal law and intentional tort cases. However, the 
proposal in Section 1026.26 (c) that, before initiating 
a collection, debt collectors ‘know or should know’ 
whether a debt is OOS, warrants every expectation 
of increased litigation with the introduction of a 
‘should know’ standard. There is no reliable resource 
available that provides clarity on whether a debt is 
OOS or not and differing legal standards across the 
county make this type of determination a serious 
challenge even for experienced attorneys. Disputes 
are inevitable over what a particular collector should 
have known based on the variety of information that 
may have been at his or her disposal at the time he or 
she conveyed information to a consumer on whether 
a debt was OOS.” 

“Further, determining whether a debt is OOS calls 
for a legal judgment on an issue that is normally 
raised as a defense in a judicial proceeding, and 
is particularly ill-suited for incorporation in a rule 
that will govern what non-lawyer collectors must 
do. State laws prohibit the provision of legal advice 
by non-lawyers, and the Bureau may not impose 
such an obligation on non-lawyer collectors. To 
ensure compliance with these laws, any new set 
of requirements must include a warning that the 
collector is not providing legal advice.”

“Rather than create new incentives for litigation 
of the case-by-case determinations made by 
collectors based on specific facts available at the 
time, the Bureau would be better advised to require 
that collectors establish reasonable processes and 
procedures on OOSD, tolling, and revival, and that 
those who comply in good faith should not be liable 
for unintentional errors or incorrect determinations. 
‘Good faith’ in this context would include reliance 
on information supplied by the owner of the account 
and on the process and procedures put in place; it 
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would not require legal research by non-lawyers 
or extensive investigation of each specific debt or 
account.”  

“It is also worth noting that not only is it complex for 
collectors to make OOSD determinations, it can be 
equally difficult for trained legal experts to determine 
if a statute of limitations has run and if revival is 
applicable. This complexity stems from several 
factors, for example, choice of law issues, unique 
factual circumstances, legally based complexities 
associated with tolling, the impact of payment 
histories and how fact specific each account is. The 
laws surrounding SoL are often unclear or unsettled, 
and in a number of states the issue of revival is 
unsettled law. The Bureau’s current approach grossly 
underestimates these hurdles for legal experts, let 
alone industry participants not licensed to practice 
law.”

“ACA has serious concerns about requiring an oral 
disclosure and the Bureau should consider clarifying 
that one is not required. If it decides to move forward 
with one, a final rule must address what is required 
in oral disclosures to consumers and provide a clear 
safe harbor. Collectors should not be put in the 
position of being asked to provide what is essentially 
impromptu legal advice over the phone. Requiring 
an oral disclosure will invite that to happen.This is 
particularly problematic since a non-lawyer collector 
will not be competent or legally permitted to discuss 
or answer any follow-up questions that delve into 
technical, legal issues.  Given the high potential 
for litigation in this context, the final rule must 
provide clear guidelines and a safe harbor for oral 
disclosures.”  
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Consistent with the Supreme Court’s decision in 
Midland Funding, LLC v. Johnson, the final rule 
clarifies that the prohibitions regarding out-of-
statute debt do not apply to proofs of claim filed in 
bankruptcy proceedings.

“ACA also urges the Bureau to consider refining 
Section 26’s language to clarify that claims in 
bankruptcy courts are not under its purview. The 
Supreme Court in Midland Funding v. Johnson1 held 
that filing a proof of claim that on its face indicates 
that the limitations period has run does not fall within 
the scope of an FDCPA violation. The Court points 
out that when collectors file proofs of stale claims in 
bankruptcy it benefits consumers because those debts 
are discharged and removed from credit reports. 

“Specifically, Section 26’s current wording ‘legal 
action’ might be interpreted to include bankruptcy 
proofs of claim. This provision does not apply to the 
filing of proofs of claim, which the Supreme Court 
has ruled is outside the scope of the FDCPA in the 
Midland Funding v. Johnson case. We request more 
clarity to ensure that the rule is not read so broadly.”

1  137 S. Ct. 1407, 1411 (2017).
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Credit Furnishing Requirements
What the Rule Says What ACA’s Comments Said 

Section 1006.30(a)(1) prohibits a debt collector 
from furnishing information to a consumer reporting 
agency (CRA) about a debt before taking specific 
actions to contact the consumer about that debt. 
The Bureau provided more clarification about 
how a collector can satisfy these requirements. A 
debt collector can satisfy this requirement by: (i) 
speaking to the consumer about the debt in person 
or by telephone; or (ii) placing a letter in the mail or 
sending an electronic message to the consumer about 
the debt and waiting for a reasonable period of time to 
receive a notice of undeliverability, provided certain 
other conditions are satisfied. A validation notice is 
one type of letter or electronic communication debt 
collectors can use to satisfy Section 1006.30(a)(1)(ii).

“The Bureau’s suggestion in its commentary on what 
constitutes a ‘communication’ between the consumer 
and the debt collector should be the language used 
in the regulation. Specifically, the Bureau seems 
to suggest that a communication under Section 
1006.30(a) only occurs if a validation notice has 
been sent. To the extent the Bureau intends to narrow 
the definition of communication to only where a 
validation notice is sent, ACA respectfully disagrees 
with such a stringent approach.”

“As stated above, debt collectors furnish credit 
information prior to establishing contact with 
the debtor because communication through mail 
or telephone with the debtor has already proved 
impossible. ACA appreciates the Bureau’s desire to 
provide consumers with an opportunity (or better 
stated, one last opportunity) to resolve their debts 
prior to debt collectors furnishing the information 
to credit reporting agencies. But, to better balance 
the needs between (1) collecting debt and (2) 
providing consumers opportunities to resolve their 
debt disputes, ACA proposes that the Bureau do one 
of two things: either adopt a pre-notice requirement 
similar to Utah’s and California’s, or include an 
‘attempt to communicate’ with the debtor as a manner 
for debt collectors to satisfy the proposed pre-notice 
requirement under Section 1006.30(a).” 
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In particular, the bureau has revised Section 
1006.30(a) to specify that, if a debt collector places 
a letter in the mail or sends an electronic message 
to the consumer about the debt, the debt collector 
must wait a reasonable period of time (with a safe 
harbor by waiting 14 consecutive days) before 
furnishing information about the debt to a CRA and, 
during that period, permit receipt of, and monitor 
for, notifications of undeliverability for mail and 
electronic messages.  A debt collector who places 
a letter in the mail or sends an electronic message, 
does not receive a notice of undeliverability during 
that period, and furnishes information to a consumer 
reporting agency after the period ends has not violated 
the rule even if the debt collector subsequently 
receives a notice of undeliverability.  

“The Bureau should include model language as a 
safe harbor for the accounts receivable management 
industry that provides the required notice set forth in 
this Rule. California and Utah already have similar 
safe harbor notice requirements in place. In both 
California and Utah, creditors are only allowed to 
submit a negative credit report to a credit reporting 
agency if the creditor notifies the consumer. Both 
states provide in their statutory language the notice 
that should be provided to the consumer that would 
satisfy the notification requirement. Once notification 
is provided, no additional notification to the consumer 
is required for a creditor to furnish additional 
information to a credit reporting agency.” 

“ACA recommends that the Bureau adopt the 
approach of both California and Utah, which provides 
the safe harbor language contained in the notification 
to the consumer.”

“Alternatively, the Bureau could add the newly 
defined term ‘attempt to communicate’ into this 
section in place of the term ‘communicate’ such that 
leaving a limited content message for a consumer 
would be sufficient for accounts receivable 
management industry to begin furnishing information 
to a credit reporting agency.” 

“The Bureau stated in its proposed regulation that the 
goal of this newly-added section is to avoid ‘passive’ 
collections and to avoid consumers facing pressure 
to pay debts that they otherwise would dispute, 
including debts that they do not owe, in an effort to 
remove the debts from their consumer reports and 
more quickly obtain a desired product or service 
(i.e. a mortgage, or job). Leaving a limited content 
message could help avoid the ‘passive’ collection 
identified by the Bureau in that the consumer would, 
at a minimum, receive a message from the accounts 
receivable management industry requesting a call, 
and it would empower the consumer to respond and 
make attempts at resolving the debt. It also avoids the 
consumer pressure identified by the Bureau in that 
the consumer would at least be provided with contact 
information for the accounts receivable management 
industry, likely before they were seeking a new job 
or mortgage or other product or service, and again it 
would be up to the consumer to respond and make 
attempts to resolve the debt or notify the accounts 
receivable management industry that the debt is one 
that they do not owe.”
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Section 1006.30(a)(2) also specifies that Section 
1006.30(a)(1) does not apply to the furnishing 
of information about a debt to a specialty check 
verification CRA.  

“The CFPB’s proposed pre-notification requirement 
in Section 1006.30(a) will have unintended 
consequences for check verification consumer 
reporting agencies (CRAs) that provide check 
verification services to retailers for the purpose 
of preventing fraud. If Section 1006.30(a) were 
adopted, it would undermine the effectiveness of 
check verification services, result in increased fraud 
in check and check conversion transactions, and harm 
consumers, retailers, banks, and providers of check 
verification services. This section should therefore be 
narrowed to exempt check verification CRAs from its 
pre-notification requirement.”

“Some debt collectors collect checking account 
debt. Companies that work with these types of debt 
collectors issue check acceptance advisories, which 
indicate potential fraud, to its retailer customers. 
In doing so, these companies are considered 
nationwide specialty reporting agencies providing 
check verification services under the FCRA. These 
companies provide a service referred to as a premium 
check warranty to its retailer customers. Through 
this service, the check acceptance advisories are 
warranted such that if a retailer were to accept a 
payment in reliance on an advisory that later returns 
unpaid, the company that issued the advisory 
would assume that loss. The main concern with 
the CFPB’s proposed pre-notification requirement 
is that the effectiveness of the check acceptance 
reporting model hinges on the immediacy with 
which a nationwide specialty reporting agency is 
able to receive and transmit current check transaction 
data which indicates the likelihood of fraud. Stated 
another way, the check acceptance advisory model 
only works when the CRAs alert data is current and 
can outpace fraud. This could not be accomplished 
were the pre-notification requirement to issue 
because the debt collector would not be able to 
quickly report bad check data to check acceptance 
advisory companies, therefore exposing consumers, 
retailers, banks, and check advisory companies to 
increased financial loss. It would also result in greater 
insecurity in using and accepting checks as a form of 
payment.”

“Another complicating factor is that debt collectors 
working to collect checking account debt have 
a severe impediment to communicating with the 
consumer. Placement records for paper checks 
typically contain full debtor contact information. 
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However, the vast majority of debts collected in 
this area are for checks that were converted into 
electronic funds transfer items (EFTs) which do 
not contain debtor contact information. It can take 
several months to locate debtor contact information 
and for almost half of those EFT transactions, debtor 
contact information cannot be located.”

“Check verification CRAs rely on timely reports 
from the debt collectors on the status of the debts so 
that companies are protected against fraud and so that 
a consumer is not wrongfully denied a service in the 
near future when their account has sufficient funds. 
Timely and accurate reporting is therefore of the 
essence—both to protect companies from fraudulent 
checks and to protect consumers from adverse 
actions based on outdated information. Even more, 
through the check verification process, consumers 
can timely be alerted that someone may have stolen 
their identity. This check acceptance advisory system 
has been a mainstay in the United States for over fifty 
years.”

“Accordingly, ACA recommends that the Bureau 
exempt debt collectors who report to check 
verification CRAs from any requirement the Bureau 
adopts under Section 1006.30(a). This exemption 
would avoid any unintended consequences of 
undermining the important fraud prevention function 
served by check verification CRAs.”
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Decedent Debt

What the Rule Says What ACA’s Comments Said 
Section 1006.34(a)(1) generally requires a debt 
collector to provide the validation information 
required by Section 1006.34(c) either by sending the 
consumer a validation notice in the manner required 
by Section 1006.42 or by providing the information 
orally in the debt collector’s initial communication. 
If the debt collector knows or should know that the 
consumer is deceased, and if the debt collector has not 
previously provided the validation information to the 
deceased consumer, a person who is authorized to act 
on behalf of the deceased consumer’s estate operates 
as the consumer for purposes of Section 1006.34(a)
(1).

“Please specify whether a collection firm complies 
with the statute and Regulation F by sending 
the validation notice addressed to the deceased 
consumer, so long as it is eventually received by the 
deceased person’s personal representative or estate 
administrator. Or, must the debt collector send a new 
g notice to the name and address of the decedent’s 
personal representative/estate administrator and 
provide that person a new 30-day validation period? 
If collection had begun when the consumer was 
alive, is a new g notice and validation period required 
for the estate’s representative upon the death of the 
consumer?”


