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Background 

 
• On June 25, 2020, the Federal Communications Commission's (FCC) Consumer and Governmental Affairs Bureau 

(Bureau) released a Declaratory Ruling (DA 20-670) seeking to clarify when peer-to-peer (P2P) text messaging services 

may be deemed “automatic telephone dialing systems” under the Telephone Consumer Protection Act (TCPA).   

 

• For the purposes of its analysis, the Bureau described P2P messaging as technology that enables two-way texting and 

requires a person to manually send each text message one at a time.  P2P messaging may also allow senders to send a 

message from a prepared script, to modify the script before sending the text, or to draft their own unique message.    

 

• In the Declaratory Ruling, the Bureau made the following clarifications:   

 

o In general, a P2P texting platform would likely not be an autodialer to the extent it “is not capable of making calls 

or sending texts without a person actively and affirmatively manually dialing each number.”   

  

o Despite this general clarification, the FCC did not rule on whether any particular P2P texting platform was an 

autodialer because that analysis depends on the specific technological features of each platform.   

 

o The Bureau stated that a calling/texting platform is not necessarily an autodialer just because it makes a large 

volume of calls or texts.   

  

o It also noted that whether a platform is an autodialer turns on its capacity to dial random or sequential telephone 

numbers “without human intervention.” 

 

o Even when a party uses an autodialer to send a message, it can still protect against TCPA liability by obtaining the 

recipient’s prior express consent. 
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Analysis 

  
• The Declaratory Ruling is fairly narrow in scope.   

 

o Because it was written at the Bureau level, the decision is not supposed to tread new ground.  Instead, it is 

intended to clarify existing precedent.   
  

o Footnote 2 of the Declaratory Ruling states that the Bureau is not opining on how to interpret autodialer under 

the statutory language, following the D.C. Circuit’s ACA International decision – that issue remains pending.     
 

o The Declaratory Ruling stops short of categorically holding that all P2P messaging technologies are not 

autodialers.  Instead, callers will need to continue to evaluate the specific features of each P2P platform and do a 

case-by-case autodialer analysis.   
 

• That said, the Declaratory Ruling is helpful for callers in two respects:   
 

o It clarifies that call volume is not outcome-determinative when sorting out whether a platform is an autodialer.   
 

o It reaffirms the central role of “human intervention” in the autodialer analysis.  Citing older TCPA decisions, the 

Bureau confirmed that the autodialer restriction does not apply to “speed dialing” or other technologies that 

“dial numbers without human intervention.” 
 

• But the Bureau left unsettled how much “human intervention” is needed to fall outside the autodialer classification.  

For example, it arguably did not squarely address the regulatory status of “one-click” dialing.  The Declaratory Ruling, 

however, seems to give a boost to defensive arguments that ten-digit dialing is not autodialed.     
 

 
 
Looking Ahead 
 

• The Declaratory Ruling does not attempt to resolve the split among the federal courts of appeal on the proper 

interpretation of autodialer.   

  
o The Second Circuit (Duran) and Ninth Circuit (Marks) have adopted broad autodialer interpretations that include 

dialing from stored lists, even when the platform lacks the ability to generate random/sequential numbers.   
 

o The Seventh Circuit (AT&T) and Eleventh Circuit (Glasser) have adopted narrower autodialer interpretations that 

consider random/sequential number generation and human intervention as limiting factors.    

 

o The Supreme Court (Facebook v. Duguid) has granted cert to resolve the autodialer circuit split.   
 

• The Declaratory Ruling has the same binding force as all final FCC decisions and has presumptive retroactive effect.  

Given the number of ambivalent statements in the Declaratory Ruling, however, it is not clear how much influence 

the decision will have in the federal courts.   
 

• Even so, we expect caller-side litigants to start using the Declaratory Ruling as helpful precedent, especially in 

unfriendly jurisdictions like the Second and Ninth Circuits.   

 

• The Declaratory Ruling could be subject to appeal to the full Commission from dissatisfied parties.  It remains unclear, 

however, whether there is strong interest among stakeholders to challenge this Declaratory Ruling.            


