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Liability for Violations of the FDCPA
Section 813 of the Fair Debt Collection Practices Act (FDCPA) provides for civil liability for a violation
of the Act in the form of actual and statutory damages, as well as court costs and reasonable attorney’s
fees.1 Section 813 also provides class action2 and individual collector liability.3 Punitive damages are not
available under the FDCPA.4 If a debt collector is found to have violated the FDCPA, § 813(a) entitles
the consumer to recover actual damages as well as statutory damages of up to $1,000.
Actual Damages
In FDCPA actions, actual damages may include money illegally collected from the consumer, unlawful
collection charges or interest, lost wages or other monetary losses, and in some instances, damages due to
emotional distress. When requesting actual damages, the consumer bears the burden of proving the
damages alleged.5 The consumer must show a reasonable connection between the debt collector’s
conduct and the emotional and/or monetary damages the consumer alleges.6 Courts disagree as to what
constitutes sufficient proof of emotional distress to recover under the FDCPA. While some courts have
held a consumer’s own conclusory testimony may be sufficient proof of emotional distress, other courts
have required evidence beyond the consumer’s own testimony to recover damages for emotional distress
under the FDCPA.7
Courts also are split on whether consumers seeking damages for emotional distress for violations of the
FDCPA must also satisfy the elements of a state law claim for intentional infliction of emotional
distress.8 In jurisdictions where a consumer must prove the elements of intentional infliction of emotion
distress, the consumer must show the debt collector’s behavior was (1) extreme and outrageous; (2)
intentional or reckless; (3) resulted in emotional distress; and (4) the distress was severe. 9 For instance, a
jury could find a collector recklessly or intentionally inflicted severe emotional distress upon a consumer
following a series of abusive calls from a debt collector calling the consumer a “deadbeat” and
threatening the consumer to “stay out of Minnesota if you know what’s good for you and your family.” 10
Statutory Damages
Although the FDCPA does not specify the maximum amount a consumer may be awarded in actual
damages, a debt collector’s liability may not exceed $1,000 when awarding the consumer statutory
damages.11 The court must take into consideration the following factors when assessing the debt
collector’s statutory liability under this section: (1) the frequency and persistence of noncompliance; (2)
the nature of the noncompliance; and (3) the extent to which the noncompliance was intentional. 12 Proof
of actual injury is not required for damages under § 813(a)(2)(A).13
Numerous courts have established the maximum penalty of $1,000 applies per proceeding rather than per
violation, finding the FDCPA explicitly states statutory damages are not to exceed $1,000 in any action
initiated by the consumer.14 At least one court has also held statutory damages under the FDCPA are
capped at $1,000 per action, not per defendant.15 Therefore, if a debt collector (or debt collectors in the
case of multiple defendants) commits several violations of the FDCPA, the consumer may not receive
more than $1,000 in statutory damages.
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However, courts may award the consumer less if the violation is less egregious or severe.16 For example,
in a case where a debt collector sent only one collection letter, the FDCPA non-compliance was
relatively minor, and there was a lack of evidence the collector intended to violate the FDCPA, the court
determined minimal statutory damages were justified and awarded the consumers only $50 in statutory
damages.17 Alternatively, a consumer was awarded the full $1,000 allowable under § 813(a)(2)(A) when
a debt collector frequently engaged in false and deceptive collection methods. 18
Court Costs and Reasonable Attorney’s Fees
If a consumer brings a “successful action” against a debt collector, the debt collector may be held liable
for the consumer’s costs associated with the lawsuit, including reasonable attorney’s fees as determined
by the court.19 A crucial factor in ascertaining a consumer’s ability to recover court costs and attorney’s
fees is whether the action is “successful” and to what degree success is obtained. The U.S. Courts of
Appeals for the Fifth and Seventh Circuits, as well as other district courts, have held if a consumer
plaintiff fails to recover actual or statutory damages where a violation was found, there is no “successful”
action, and as such, a consumer is not entitled to attorney’s fees.20 The U.S. Court of Appeals for the
Second Circuit, however, has held a consumer plaintiff is entitled to attorney’s fees, whether or not any
damages are awarded.21
The court has discretion to determine what constitutes reasonable attorney’s fees under the FDCPA. A
majority of courts, however, follow the United States Supreme Court’s methodology for calculating
reasonable attorney’s fees, commonly referred to as the “lodestar” method. Under this method, the party
seeking fees must show the attorney’s fees requested are reasonable under the law.22 The court then
multiplies the number of hours reasonably expended on the case by a reasonable hourly rate. This total
provides the basis for the court to estimate the value of the attorney’s services.23 The court may then
increase or decrease the fees as appropriate.24
Section 813(a)(3) also permits a consumer to recover court costs associated with a successful FDCPA
lawsuit against a debt collector, including charges such as filing fees and constable fees.25 Numerous
courts, however, are divided as to whether costs such as postage and printing charges are recoverable.
Some courts have found such costs are associated with the action,26 whereas other courts have held such
charges are considered part of the attorney’s overhead, and thus may not be lawfully awarded.27
Class Action Liability
Section 813(a)(2)(B) allows consumers to bring a class action lawsuit against a debt collector who
violates the FDCPA. In order to accommodate instances where a large number of consumers allege they
have suffered the same harm by the same debt collector, this provision allows courts to award all
members of the class actual damages, each named consumer in the class action up to $1,000 in statutory
penalties, plus an additional award for the un-named members of the class of up to $500,000 or one
percent of the agency’s net worth, whichever is less.28
A class action lawsuit is one in which “a single person or a small group of people represents the interests
of a larger group.”29 To bring a class action suit, the Federal Rules of Civil Procedure require the
following criteria be met: (1) the class is so numerous that individual law suits are impracticable; (2)
there are questions of law or fact common to the class; (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class; and (4) the representative parties will fairly and
adequately protect the interests of the class.30 Generally, these four requirements are respectively referred
to as “numerosity, commonality, typicality, and adequacy of representation.”31 When a group of
consumers is successful in demonstrating the above elements, a court grants “certification” of the class
action.
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Once a class achieves certification and brings a successful action against the debt collector, the class may
be entitled to receive statutory damages in addition to a divisible award of up to $500,000 or one percent
of the debt collector’s net worth, whichever is less.32 Although this section of the FDCPA does not
provide a methodology for ascertaining a debt collector’s net worth, the majority of courts have defined
“net worth” as “the difference between assets and liabilities as determined in accordance with generally
accepted accounting principles (stockholder’s equity) and not fair market value.” 33 However, as in
individual actions, a class award depends upon (1) the frequency and persistence of noncompliance; (2)
the nature of the noncompliance; and (3) the extent to which the noncompliance was intentional.34
Consumer’s Liability – Bad Faith
To discourage meritless litigation, the consumer may be liable for the attorney’s fees and court costs
associated with the defense of the case if a consumer brings an FDCPA action in bad faith or as a means
of harassment.35 However, it is not enough to simply have the consumer’s claim dismissed; it must be
shown the consumer brought the action in bad faith and/or for the purpose of harassment.36
Statute of Limitations
A consumer must bring a lawsuit against a debt collector for an FDCPA violation within one year from
the date on which the violation occurred.37 The statute of limitations generally begins to run from the
debt collector’s last chance to comply with the FDCPA.38 For example, if a collection letter is sent to a
consumer that violates the Act, the one-year limitation starts the day the letter was mailed, rather than the
date the consumer received the letter, because the last day the collector could comply with the FDCPA
was the day the letter is placed in the mail.39 Similarly, if a consumer alleges a collector’s lawsuit violates
the FDCPA, the statute of limitations begins to run when the lawsuit is filed.40
Jurisdiction and Venue
A consumer may bring an action against a debt collector “in any appropriate U.S. district court without
regard to the amount in controversy or in any other court of competent jurisdiction.”41 This provision has
been construed as granting FDCPA jurisdiction to both state and federal courts; as such, consumers are
permitted to bring suit against a debt collector for an alleged FDCPA violation in either federal or state
court.42
Once jurisdiction is established, a consumer must determine the venue or physical location in which the
action may be commenced. The U.S. Court of Appeals for the Second Circuit has held the “statutory
standard for venue focuses…on the location where events occurred.”43 Thus, if a collection notice is
mailed to the consumer’s residence or the consumer received the notice at an area near her home, action
may be brought in the consumer’s home area.44
Venue also must be generally convenient to the parties involved. For instance, a district court in Ohio
ruled although the debt collector was located in the Northern District of Ohio and the consumer resided
in the Southern District, where the action was brought, defending the case in the Southern District did not
subject the debt collector to undue hardship. Alternatively, the court concluded if the venue of the
lawsuit had been moved to the Northern District, as requested by the debt collector, the consumer’s lack
of finances would have adversely affected his ability to sufficiently prosecute the claim. 45
Individual Collector Liability
Liability under the FDCPA does not only apply to debt collection agencies; employees of collection
agencies may also be held liable for violations to the same extent as the collection agency. 46 In order for
an individual to be held liable for an FDCPA violation, however, the consumer must show the collector is
a “debt collector” as defined under § 803(6) [15 U.S.C. § 1692a(6)] and that the collector was
“personally involved in the collection of the debt at issue.”47 For example, if an individual debt collector
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employed by a collection agency violates the FDCPA by engaging in harassing conduct, such as
continuously or repeatedly calling the consumer, the collector may be sued individually.
Individual debt collectors may also be subject to administrative enforcement actions brought by the FTC
or other agencies for FDCPA violations. It is vital collection agencies protect their collectors by
implementing policies and procedures designed to ensure compliance with the FDCPA.
Shareholder, Officer or Director Liability
When an employee of a debt collection agency is also a shareholder, officer, or director of a corporation,
there is a split of authority as to whether the corporate form insulates the shareholder, officer or director
from personal liability.
The Court of Appeals for the Seventh Circuit and a few district courts have held individual shareholders,
directors, and officers of a debt collection company cannot be personally liable under the FDCPA unless
the consumer can prove the corporate form should be disregarded. The Seventh Circuit ruled “the
[FDCPA] is not aimed at shareholders of debt collectors operating in the corporate form unless some
basis is shown for piercing the corporate veil...”48 Courts supporting this proposition have asserted the
extent of control exercised by the individual shareholder, director or officer is irrelevant to determining
their liability under the FDCPA.
The Court of Appeals for the Sixth Circuit, along with several other district courts, have reached the
opposite conclusion, holding the corporate structure does not insulate such persons, and as such, a
shareholder, officer or director of a debt collection agency may be held personally liable for FDCPA
violations regardless of whether the consumer has pierced the corporate veil, so long as the individual
meets the definition of a debt collector under § 803(6).49 Even if an individual is not personally or
directly involved in the collection of the specific debt, an individual may be personally liable under the
FDCPA based on his indirect participation.50 For instance, the Sixth Circuit found a member of an LLC
was a debt collector because he (1) drafted the form letter that was sent; (2) was one of only two
attorneys at the law firm; (3) negotiated terms with the mailing service provider used in debt collection
practices; (4) reviewed compliance with applicable collection laws; and (5) the remittance voucher
directed the consumer to make the check payable to the attorney individually. Because the member of the
LLC met the definition of a debt collector, he was subject to individual liability without piercing the
corporate veil.51
Given the split of authority over whether individual officers, directors, or shareholders may be personally
liable under the FDPCA, it is important for collection agencies to identify what roles the individual
officers and shareholders play in the collection process.
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