
When do the emergency regulations take effect? 

According to the Massachusetts Secretary of State’s Office, Regulations Division, 

940 CMR 35.00 et seq. was filed and became effective on Friday, March 26, 2020.  

 

Do the Massachusetts emergency regulations apply to consumer collections, 

commercial collections, or both? 

 

The emergency regulations appear to apply only to consumer collections. First, 

under the emergency regulations, “debtor” means “a natural person . . . present 

or residing in Massachusetts.” See 940 CMR 35.02, referring to 940 CMR 7.03. This 

means a debtor cannot be a corporation or similar entity; rather, a debtor under 

the regulations must be a “natural person.” Second, the definition of “debt” used 

in the emergency regulations limits the application of the emergency regulation 

to consumer debt, i.e., “money or its equivalent which is, or is alleged to be, more 

than 30 days past due and owing, unless a different period is agreed to by the 

debtor, under a single account as a result of a purchase, lease, or loan of goods, 

services, or real or personal property, for personal, family or household purposes 

or as a result of a loan of money which is obtained for personal, family or 

household purposes whether or not the obligation has been reduced to 

judgment.” (Emphasis added.) See 940 CMR 35.02, defining debt in the same 

manner as in 940 CMR 7.03:  Third, 940 CMR 35.01 states that the purpose and 

scope of the emergency regulations is “to protect consumers from . . .  debt 

collection.” (Emphasis added.) For these reasons, the emergency regulations 

appear to apply only to consumer debt, not to commercial or “business” debt.  

 

Do the emergency regulations permit letters or emails? 

Letters and emails, to the extent otherwise authorized, do not appear to be 

prohibited under the emergency regulations, as long as they do not “threaten to 

initiate” any of the temporarily prohibited activities set forth in 940 CMR 

35.03(1)(a)-(f).  

Can debt collectors initiate a collection account via telephone? 

 



No. Under the emergency regulations, a “debt collector,” as defined in 940 CMR 

7.03, cannot “initiate a communication with any debtor via telephone, either in 

person or by recorded audio message to the debtor’s residence, cellular 

telephone, or other telephone number provided by the debtor . . . .” This 

restriction does not expressly prohibit text messaging where otherwise 

authorized—in contrast to 940 CMR 7.04(1)(f), which expressly includes text 

messaging among communications via telephone—but  a number of courts have 

found that text messages are “calls,” so debt collectors should proceed with 

caution. 

Are returned calls allowed? 

Yes. A debt collector may initiate a communication by telephone “in response to a 

request made by the debtor for said communication.” 

Can a debtor “opt in” to phone calls?  

The regulation does not speak to a debtor’s ability to “opt-in” to collections calls. 

Rather, it considers debtors’ requests for specific communications from a debt 

collector via telephone. “[A] debt collector shall not be deemed to have initiated a 

communication with a debtor if the communication by the debt collector is in 

response to a request made by the debtor for said communication.” (Emphasis 

added.) Debt collectors should proceed with caution in interpreting debtors’ 

requests for telephonic communication as applying to more than a single call. As 

written, the regulation puts the debtor in charge – only where they specifically 

request a telephonic communication should the debt collector initiate a call 

(except as otherwise provided in the regulation). In that regard, a debtor would 

have to be very clear that they’re making a “request” for all collections calls and 

not just a single return call before a debt collector could consider initiating more 

than one call under the “debtor’s request” exception.  

Are any other phone calls allowed? 

Yes. Debt collectors may call “solely for the purpose of informing a debtor of a 

rescheduled court appearance” or to discuss “a mutually convenient date for a 

rescheduled court appearance.” In addition, the calling prohibition does not apply 

to attempts to collect debts owed under a loan secured by a mortgage on real 

property or from a tenant to an owner.  



Do the emergency regulations apply to first-party collections?  

The prohibitions of 940 CMR 35.03 apply to any “creditor,” as defined in 940 CMR 

7.03. This would include first-party collections. The calling limitations set forth in 

940 CMR 35.04, however, apply only to “debt collectors” as defined in 940 CMR 

35.02. Under the regulation, “debt collector” includes “a creditor who, in the 

process of collecting his own debt, uses any name other than his own which 

would indicate that a third person is collecting or attempting to collect the debt.” 

(But “debt collector” does not include an employee of a creditor that is not a debt 

collector, while, in the name of that creditor, collecting debts for that creditor.) 

These definitions appear to cover subsidiary entities and captive affiliates that 

collect debt for a creditor to the extent that those entities’ names suggest that a 

third party is collecting the debt for the creditor. 

Are the emergency regulations applicable to business-to-business collections? 

The regulations refer to the definition of debt in 940 CMR 7.03, which limits the 

definition to “money or its equivalent . . . more than 30 days past due and owing . 

. [for] personal, family, or household purposes . . . .” This definition would 

generally appear to exclude business debt.  

Do the emergency regulations apply to RMC companies making calls on behalf 

of clients in the client's name, not in the name of a debt collector? 

Yes. “Debt collector” includes any business “who regularly collects or attempts to 

collect” a debt “due or asserted to be owed or due” to another person or 

business. The provisions of 940 CMR 35.03 apply to all creditors and debt 

collectors, and the calling provisions of 35.04 apply to debt collectors, which 

would include a company making debt collection calls on behalf of another 

company unless the collection company is wholly owned and controlled by the 

creditor.  

Does this apply to first-party collections, where we are working in the name of 

our clients, as well? 

Yes, unless the collector and the creditor “are related by common ownership or 

affiliated by corporate control.” The definition of “debt collector” in 940 CMR 

35.02 includes a “business whose principal purpose is the collection of debt . . . 

due or asserted to be owed or due to another.”  



Can you confirm that the calling restriction only applies to "debt collectors" and 

not "creditors" or those exempt under definition of "debt collector"? 

Yes. The calling restrictions set forth in 940 CMR 35.04 apply to debt collectors 

only.  

Do the emergency regulations address repossessions? 

Yes. Under 940 CMR 35.03, no creditor or debt collector can initiate, threaten to 

initiate, or act upon any legal or equitable remedy for the repossession of any 

vehicle. In addition, no creditor or debt collector can initiate, threaten to initiate, 

or act upon any legal or equitable remedy for the seizure of property. The 

regulation makes an exception for mortgage debt and debt owed to a landlord by 

a tenant. 

Can debt collectors based in Massachusetts still make calls to debtors outside of 

Massachusetts?  

Yes, although they may not call residents of Massachusetts who happen to be 

temporarily out of state. The regulations define “debtor” as a “natural person . . . 

present or residing in Massachusetts who is allegedly personally liable for a debt.” 

Accordingly, the collections activities and calling prohibitions of 940 CMR 35.03 

and 35.04 protect only those debtors who are “present or residing in 

Massachusetts.” (Note that “debtor” also includes a debtor’s “guardian, 

administrator or executor” present or residing in Massachusetts.) (The unusual 

case would appear to be the debtor who, although a resident of Massachusetts, 

happens to be out of state, e.g., at a vacation home. In that case, a call to a 

debtor outside of Massachusetts would be a prohibited call to a debtor.) 

Do the emergency regulations apply to collection agencies based outside of 

Massachusetts being able to make outbound calls to debtors based in 

Massachusetts? 

Yes. A debt collector outside of Massachusetts calling a “debtor” located in 

Massachusetts would be subject to the provisions of the emergency regulations.  

The license in Massachusetts covers both loan servicing and collections. Is 

servicing also prohibited? 



The regulation does not distinguish “servicing” or “collections,” nor does it refer 

in any way to licensed activities. Rather, it defines “debt,” “debtor,” “creditor,” 

and “debt collector” (among other terms). Loan servicers should review these 

definitions (see below) to determine whether the activity in question would be 

prohibited. 

RELEVANT DEFINITIONS UNDER MASSACHUSETTS EMERGENCY DEBT 

COLLECTION REGULATIONS:  

For the purposes of the Massachusetts emergency debt collection regulations 

(940 CMR 35.00 et seq.):   

Creditor means any person and his or her agents, servants, employees, or 

attorneys engaged in collecting a debt owed or alleged to be owed to him or her 

by a debtor and shall also include a buyer of delinquent debt who hires a third 

party or an attorney to collect such debt provided, however, that a person shall 

not be deemed to be engaged in collecting a debt, for the purpose of 940 CMR 

7.00, if his or her activities are solely for the purpose of serving legal process on 

another person in connection with the judicial enforcement of a debt. 

Debt means money or its equivalent which is, or is alleged to be, more than 30 

days past due and owing, unless a different period is agreed to by the debtor, 

under a single account as a result of a purchase, lease, or loan of goods, services, 

or real or personal property, for personal, family or household purposes or as a 

result of a loan of money which is obtained for personal, family or household 

purposes whether or not the obligation has been reduced to judgment. 

Debtor means a natural person, or his or her guardian, administrator or executor, 

present or residing in Massachusetts who is allegedly personally liable for a debt. 

Debt Collector means  

• any person or business whose principal purpose is the collection of a 

debt, or who regularly collects or attempts to collect, directly or 

indirectly, a debt owed or due or asserted to be owed or due 

another.  

• any person who buys or acquires debt that is in default at the time of 

purchase or acquisition and who seeks to collect such debt.  



• a creditor who, in the process of collecting his own debt, uses any 

name other than his own which would indicate that a third person is 

collecting or attempting to collect the debt. 

• a person in a business the principal purpose of which is the 

enforcement of security interests.  

“Debt collector” does NOT include: 

(a) an officer or employee of a creditor that is not itself a debt collector, 

while, in the name of such creditor, collecting debts for such creditor; 

(b) a person while acting as a debt collector for another person, both of 

whom are related by common ownership or affiliated by corporate control, 

if the person acting as a debt collector does so only for a person to whom it 

is so related or affiliated and if the principal business of the person is not 

the collection of a debt; 

(c) an officer or employee of the United States or a state of the United 

States to the extent that collecting or attempting to collect a debt is in the 

performance of his official duty; 

(d) a person while serving or attempting to serve legal process on another 

person in connection with the judicial enforcement of a debt; 

(e) a nonprofit organization which, at the request of a consumer, performs 

bona fide consumer credit counseling and assists the consumer in the 

liquidation of debts by receiving payments from the consumer and 

distributing the amounts to creditors; and 

(f) a person collecting or attempting to collect a debt owed or due or 

asserted to be owed or due another to the extent the activity (i) is 

incidental to a bona fide fiduciary obligation or a bona fide escrow 

arrangement; (ii) concerns a debt which was originated by the person; (iii) 

concerns a debt which was not in default at the time it was obtained by the 

person; or (iv) concerns a debt obtained by the person as a secured party in 

a commercial credit transaction. 

 

 


